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It can be difficult for HR to 
navigate workplace laws and the 
many moving parts that make 
up the workplace compliance 
landscape. 

Organisations across the globe are still 
struggling to keep up with the challenges 
triggered by the pandemic and the additional 
administrative burdens and substantial legal 
liability that follow. However, organisations 
should ensure they are compliant with 
these laws and standards. In an increasingly 
complex and regulated workplace, a lack of 
HR compliance exposes the business to the 
risk of fines, hefty back-payment bills, adverse 
publicity, litigation in court, reduced staff 
performance and employee turnover. 

HR compliance plays a significant part in 
ensuring that a company is fair in its HR 
practices and allows each organisation the 
best chance at recruiting, retaining and 
developing the skills of employees that 
it needs to run its business whilst at the 

same time identifying and minimising risk. 
Conducting scheduled HR compliance audits 
should be a part of an organisation’s overall 
strategy to avoid any legal and financial 
liabilities whilst delivering a positive employee 
experience and protecting your organisation’s 
brand and workplace reputation. 

It is critical to stay up to date with changing 
job industry standards, which is why we have 
produced this report in partnership with 
FCB Workplace Law. The report provides a 
high-level update about Australia’s recent 
legislative changes and significant workplace 
case law developments. The aim is to equip 
HR professionals with information about 
potential HR compliance gaps your team 
could face as a result of these new changes 
or developments.

 

— Paul Kramer  
Director, Compliance  
WorkForce Software

Contributing Author

Ceri Hohner is a Senior Associate 
at FCB Workplace Law.   

With seven years of experience in workplace 
relations, Ceri works with clients from various 
industries and varying business structures, 
most recently with managing mandatory 
COVID-19 vaccination initiatives and 
remuneration audits. 

Ceri heads up FCB’s content development 
team and recognises the value of delivering 
pragmatic advice that is both compliant and 
commercially sound.
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Fair Work 
Ombudsman

General news & updates
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The amount of underpayment the Fair Work 
Ombudsman (FWO) has recovered for workers 
rose from $30.6 million in 2016–17 to a staggering 
$148.4 million in 2020–21. With more and more large 
employers self-reporting on underpayments and  
non-compliance, the FWO has publicly stated that 
it will investigate every self-report by a corporate 
entity as well as those it learns about via the media, 
via whistle-blowers, or through referrals from other 
regulators. The FWO has further advised that it is 
currently investing in technology and data analytics to 
assess compliance issues on a large scale. 

Woolworths and Coles are among the employers 
who are currently facing FWO prosecution through 
the Federal Court. The FWO alleges that the 
supermarket’s annual salary arrangements did not 
sufficiently compensate employees for working 
overtime, weekends, and public holidays. Meal 
allowances and annual leave loading in accordance 
with the General Retail Industry Award 2010 were 
also neglected. In response, Woolworths has claimed 
that its employees voluntarily worked unauthorised 
hours of work, leading to an investigation of a sample 

of employees to determine the factual circumstances. 
In late February 2022, it acknowledged a range of 
newly discovered payroll errors that have increased 
the disclosed underpayment to at least $571 million 
to date, while Coles’ disclosed underpayment is 
currently at $115 million.

Fair Work Ombudsman 
General news & updates



Paying Your  
Employees

Updates and cases relating to 
modern awards and pay rules



Category:  
Modern award amendment

Modern Awards:  
Hair and Beauty Industry  
Award 2010

Hair and Beauty Industry Award 2010

Summary: The Fair Work 
Commission (FWC) has amended 
the Hair and Beauty Industry Award 
2010 (HBI Award) to increase 
weekend casual penalty rates 
for casual employees and revise 
the overtime clause for full-time 
and part-time employees. These 
changes came into effect from the 
first full pay period on or after 31 
January 2022.

Details: When undertaking its four-yearly review of 
the HBI Award, it was identified that the award did 
not appear to prescribe a rate of pay for when a 
full-time or part-time employee worked outside of 
the designated spread of hours or in excess of the 
maximum daily hours. Various unions proposed that 
the absence of such an overtime rate was anomalous 
and should be corrected, while employer groups 
opposed any variation to the award on the basis of 
the anticipated negative impacts on both business 
and engagement of workers if such overtime were to 
be introduced.

The FWC found that the absence of the overtime 
application had “no logical rationale” when considering 
that casual employees were eligible for such overtime 
rates and that the anomaly had likely arisen due to an 
oversight.

As a result, the FWC varied the HBI Award to provide 
that full-time and part-time employees will be 
entitled to overtime penalty rates for work 
performed outside of the daily spread of hours 

or in excess of the prescribed daily maximum hours. 
The overtime clause has also been varied to more 
clearly state that part-time employees will also be 
paid overtime rates where they work in excess of 
their agreed number of hours.

This amendment took effect from the first full pay 
period on or after 31 January 2022.
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Category:  
Modern award amendment

Modern Awards:  
Horticulture Award 2020

Horticulture Award 2020

Summary: Following the FWC’s 
decision in November 2021 
to vary the Horticulture Award 
2020 (Horticulture Award) to 
introduce a minimum wage to 
underpin the piece rate structure 
of that award, the implementation 
of this change had been 
confirmed to take effect from the 
first full pay period on or after 
28 April 2022.

Details: Under the Horticulture Award, an employee 
can enter into an agreement with their employer to be 
remunerated by way of a piecework rate, whereby they 
earn an amount per ‘piece’, such as per bucket filled or 
per kilogram packed. It is a results-based remuneration 
system, as opposed to being paid by time, and has long 
been favoured by the horticulture industry.

In November 2021, after considering evidence from 
workers and employers from across the industry and 
deducing that there was widespread non-compliance 
with the piecework clauses of the Horticulture Award, 
the FWC recognised that the existing pieceworker 
provisions “are not fit for purpose; they do not provide a 
fair and relevant minimum safety net”. 

Accordingly, it decided to vary the Horticulture Award to 
include the following additional protections:

• For the purpose of setting the minimum piecework 
rate (which is a rate that allows a ‘competent’ 
employee the opportunity to earn at least 15% more 
per hour than the minimum hourly rate), competency 
has been defined as an employee with at least 76 
hours of experience performing that particular 
piecework task (note that this was previously two 
weeks: this definition was updated in February 2022 to 
76 hours after further submissions were received) 

• Work that is in addition to the piecework duties must 
be paid at an hourly rate (for example, cleaning up 
after a day of picking fruit)

• An absolute minimum pay threshold has been 
introduced, such that no pieceworker can be paid 
less than what they would have earned by way of the 
hourly rate under the Horticulture Award (including 
the 25% casual loading for casual employees), 
assessed daily 

• Employers must provide pieceworkers with written 
confirmation of the tasks to be performed, the 
piecework rate, the hourly rate, the commencement 
date and time, and a statement as to the employees’ 
entitlements as a pieceworker

• New record-keeping obligations, including retaining 
copies of piecework agreements and all hours worked

However, the new clause does not require that an 
employee agree to be paid via piecework rates (or the 
value of such rates); rather the employer may pay any 
employee via this mechanism of remuneration at its 
discretion. 

Although the decision in November 2021 did not specify 
a date of operation, in February 2022 the FWC confirmed 
it would take effect from the first full pay period on or 
after 28 April 2022 in recognition of the need to update 
payroll systems and recruitment practices.
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Category:  
Modern award amendment

Modern Awards:  
Live Performance Award 2020

Australian Entertainment Industry Association T/A Live 
Performance Australia [2022] FWCFB 9

Summary: To clarify an ambiguity 
in the Live Performance Award 
2020 (LP Award), the FWC have 
amended the award to clarify the 
rate of pay for casual employees 
on Sundays and public holidays.

Details: On application by the Australian Entertainment 
Industry Association, the FWC has accepted that there 
is current ambiguity in the LP Award as to the rates 
payable to casual employees for working on Sundays 
and public holidays and that a variation of the award is 
required to resolve this ambiguity. 

As such, the FWC has amended the LP Award to specify 
more clearly that casual employees working Sundays and 
public holidays (in respect of musicians, production and 
support staff) are entitled to a rate of 225% inclusive of 
the 25% casual loading.

This change came into effect from the first full pay period 
on or after 14 March 2022.
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Category:  
Case law

James McKay v Astro Aero Pty Ltd [2022] FWC 170 

Summary: The Fair Work 
Commission has refused to accept 
the pandemic as an excuse for an 
employer’s late payment of wages 
over a six-month period, agreeing 
to consider an employee’s unfair 
dismissal application on the basis 
that the delays left him with no 
choice but to resign.

Details: To be eligible to make an unfair dismissal claim, 
an employee must have been ‘dismissed’: this includes 
termination at the employer’s initiative or resignation 
where the employee was forced to resign because 
of conduct (or a course of conduct) engaged in by             
the employer.  

Mr McKay handed in his resignation in September 2021 
on the basis that his employer had been on average 
three weeks late in paying his wages over the preceding 
six months. 

Mr McKay had voiced his unease about the late 
payments; however, it continued to occur until Mr McKay 
made the decision to resign as he needed a “stable and 
reliable income.” 

The employer, Astro Aero, contended that Mr McKay had 
other options but to resign, noting that he had been paid 
in full at the time of his resignation. However, the FWC 
found that Astro Aero provided no commitment that the 
payment issue had been substantially addressed or that 
an alternative plan had been put in place to avoid further 

future late payment of wages. The FWC commented that 
Mr McKay could have no confidence that Astro Aero’s 
inconsistent and casual approach to the payment of 
wages would cease. 

The FWC also did not accept Astro Aero’s contention that 
the impacts of the pandemic resulted in their inability 
to pay wages on time, finding that the employer’s 
expectation that staff should continue working as normal 
despite constantly late wage payments as “not good 
enough, and not in accordance with the expectations of an 
employer conducting business in Australia.” 

Ultimately, the FWC found that the frequent late 
payment of wages to Mr McKay was of such magnitude 
and frequency that he was left with no other reasonable 
choice but to resign and, therefore, that he had been 
‘dismissed’. The matter may therefore proceed as a claim 
for unfair dismissal.
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Category:  
Current proceedings

Allegations of Wage Theft for Untaken Breaks

Summary: Both the 
Commonwealth Bank and 
McDonald’s are currently facing 
litigation commenced by the 
respective unions for allegedly 
failing to provide or actively 
denying thousands of workers 
their paid rest breaks.

Details: Many modern awards and enterprise 
agreements contain prescriptive rules about rest break 
entitlements, which are generally paid breaks in 
10- or 20-minute blocks. Unlike meal breaks, which are 
usually tracked more accurately due to being unpaid, 
paid rest breaks can often be forgotten about by both 
workers and managers alike. However, they still form 
key employment entitlements, and failure to observe 
them can lead to underpayments, work health and 
safety issues (such as in instances of employee fatigue) 
and penalties for non-compliance with the relevant   
industrial instruments. 

The Finance Sector Union (FSU) has commenced 
proceedings against the Commonwealth Bank, 
and the Shop, Distributive and Allied Employees’ 
Association (SDA) is suing McDonald’s, with both sets 
of litigation resolving around the employers’ alleged 
failure to provide or actively denying rest breaks to                     
their employees. 

 

The employers are arguing that they provided 
opportunities to take such breaks, and where workers 
did not do so, it was their voluntary choice; however, 
this is being refuted by the unions, who are variously 
leaning on the nature of the work (retail banking and fast 
food), factors such as understaffing, and directions by 
supervisors to claim that this is untrue.

With both cases ongoing, we won’t see their outcomes 
for several months, but it is a timely reminder for 
all employers to familiarise themselves with their 
break obligations and ensure that all employees 
have the practical ability to take meal and rest breaks              
when applicable.
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Employee 
Entitlements

Updates and cases relating to 
modern awards and pay rules



Category:  
Case law (employees and 
independent contractors)

Related Legislation:   
Fair Work Act 2009

Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty Ltd 
[2022] HCA 1; ZG Operations Australia Pty Ltd v Jamsek [2022] HCA 2

Summary: The High Court 
simultaneously issued two 
decisions that dealt with the 
distinction between contractors 
and employees, clarifying the 
traditionally applied ‘multi-indicia 
test’ as one which should be 
considered through the lens of 
the contract in place between 
the parties and placing a greater 
focus on contractual terms.

Details: In two much-anticipated decisions that 
explored the distinction between independent 
contractor v employee, the High Court has handed down 
its judgments in the matters of Construction, Forestry, 
Maritime, Mining and Energy Union v Personnel Contracting 
Pty Ltd [2022] HCA 1 and ZG Operations Pty Ltd v Jamsek 
[2022] HCA 2. In both cases, the High Court overturned 
the preceding decisions of the Full Federal Court, placing 
greater emphasis on the contractual documents in place 
between the parties to determine the nature of their 
relationship.

According to established employment common law 
concepts, an ‘employee’ is a person who is engaged on 
a ‘contract of service’. Such a contract may be express 
or implied, oral or written and may be regulated by 
an industrial award or agreement. By contrast, an 
‘independent contractor’ is a person (or organisation) 
engaged by way of a ‘contract for service’. Companies 
that incorrectly represent such a relationship can be 
exposed to immense risk, including underpayments, 
breach of applicable modern awards or enterprise 
agreements, and sham contracting under the FW Act, all 
of which can attract thousands of dollars in penalties.

In CFMMEU v Personnel Contracting, a British backpacker, 
Mr McCourt, was engaged by a labour hire company 
to work for one of its construction clients, signing 

paperwork that described him as a “self-employed 
contractor”. McCourt performed work for that client over 
the next year across multiple projects, and the CFMMEU 
subsequently commenced proceedings against the 
labour hire company on the basis that he was actually an 
employee.

In the original decision, the Court conducted the 
traditional ‘multi-indicia test’ by assessing various factors 
that supported his engagement as one of employment 
or contractor, relying on the description of McCourt in 
the paperwork as a “contractor” as the decisive factor. 
The High Court, however, expressly recognised that 
the multi-indicia test is “apt to generate considerable 
uncertainty, both for parties and for the courts”, particularly 
if it must be applied to each party’s conduct across the 
whole duration of their relationship. 

Rather, the High Court was willing to give more emphasis 
to the terms of the document between McCourt and 
the labour hire company in finding that it was an 
employment relationship because he was not “in business 
on his own account” but rather had promised to perform 
work for the benefit of the labour hire company.

The case of ZG Operations v Jamsek has a long history, 
beginning back in 1977 when two individuals (Jamsek 
and Whitby) were first employed by a company 
(continued on next page...)
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Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty 
Ltd [2022] HCA 1; ZG Operations Australia Pty Ltd v Jamsek [2022] HCA 2

(continued from page 13...) to drive trucks. Approximately 
a decade later, the company advised that it would not 
be continuing their employment and that it would only 
continue to engage them if the individuals purchased 
their trucks and entered into a contracting arrangement. 
Following the termination of this arrangement in 2017, 
Jamsek and Whitby commenced proceedings against 
the company on the basis that their time as ‘contractors’ 
was actually employment and that they were owed 
employment entitlements such as minimum wages and 
leave entitlements.

After identifying that the individuals had been driving 
trucks exclusively for the business consistently for 40 
hours per week and on conditions and rates established 
by the business, the Federal Court (and subsequently 
the Full Court of the Federal Court) found that when 
considering the 30+ year ‘contracting’ relationship in 
“totality”, it was actually one of full-time employment, 
primarily based on the fact that Jamsek and Whitby did 
not have any customers or clients of their own, and had 
essentially acted as representatives of the business, 
which provided their sole income. Furthermore, the 
individuals had no real independence or control in 
respect of key aspects of the relationship, including their 
hours, remuneration and duties.

However, when considering the appeal, the High Court 
said that there was no suggestion or claim of any sham 
contracting conduct on behalf of the company that 
would have influenced the contract entered into and that 
the “lengthy and devoted nature of the working relationship” 
should not mean disregarding the agreement which had 
been reached for a contracting arrangement (rather 
than employment). The High Court overturned the 
Federal Court’s decision, recognising the arrangement as 
one of principal-contractor. This was largely due to the 
contracts between the parties expressly contemplating 
a business relationship in a case where there was “no 
suggestion that any aspect of the day-to-day performance of 
the contract superseded the rights and duties established by 
the contract.”

In both of these cases, despite the outcomes being 
different (McCourt was found to be an employee while 
Jamsek and Whitby were confirmed to be contractors), 
the message conveyed by the High Court was that in any 
case where the parties had comprehensively reflected 
their relationship in a written contract (and there is no 
challenge to its validity, such as on the basis that it is a 
sham), then there is no reason why that contract should 
not decisively determine the nature of their relationship. 

 
 

However, it was careful to note that while it is not the 
role of the courts to infringe on parties’ legitimate rights 
to define their own rights and duties, this does not 
mean that the parties can label their own relationship as 
something inconsistent with those rights and duties. As 
such, calling an individual a ‘contractor’ will have no effect 
if the contract is effectively one of employment. 

On this basis, while the multi-indicia test was still 
relevantly applied, it was considered through the lens of 
what the contractual terms required of the parties, giving 
the test a lesser role than has been previously played in 
these types of cases.

With these cases setting a precedent for the importance 
of clearly recording the terms of a relationship in 
written contractual form, we recommend any business 
which engages contractors to ensure that its written 
agreements are comprehensive, are up-to-date, and 
accurately reflect the intentions of the parties as to 
the relationship between them (not just in language, 
but in effect). Otherwise, where a contractor is found 
at law to be an employee, businesses could be facing 
thousands of dollars in unpaid wages, leave entitlements              
and penalties.
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Category:  
Modern award amendment

Modern Awards:  
Various

Extension of Unpaid Pandemic Leave

Summary: Unpaid pandemic 
leave and the ability to access 
annual leave at half pay has 
been extended in 72 modern 
awards and reinstated in a further 
modern award.

Details: Schedule X (which contained entitlements 
to unpaid pandemic leave and annual leave at half 
pay), which was introduced into a number of modern 
awards in the early stages of the COVID-19 pandemic, 
was designed to assist both employers and employees 
through COVID-related difficulties, particularly where 
employees were required to isolate due to being close 
contacts of the virus.

Schedule X was due to cease operation on 31 December 
2021 for 73 modern awards. Applications were made 
to extend it in 72 of the 73 modern awards until 30 
June 2022 and to reinstate it to the Mobile Crane Hiring 
Award 2020 (which had expired in March 2021). The FWC 
approved all the applications, finding that the “rationale 
retains its relevance in the current circumstances”.

It remains to be seen whether a further extension 
of this Schedule X after 30 June 2022 will occur, but 
employers should remain aware of their obligations 
under their applicable modern award in relation to                          
such entitlements.
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Category:  
New State-based entitlements 
scheme

Victorian Sick Pay Guarantee 

Summary: The Victorian 
Government has announced 
a pilot scheme that will trial 
the provision of five days’ paid 
sick leave per year for casual 
employees.

Details: Currently, casual employees do not receive 
paid sick leave entitlements because of the nature of 
casual work and the 25% casual loading that is intended 
to compensate casuals for such entitlements. However, 
during the COVID-19 pandemic, it was identified that 
a high proportion of casual workers were choosing to 
attend work while unwell because they couldn’t afford to 
do otherwise.

The Victorian Government has announced the 
introduction of the Victorian Sick Pay Guarantee: the 
first State to introduce paid sick leave benefits for casual 
employees at the national minimum wage. Initially 
being trialled on a two-year basis by funding from the 
Government, it will be available in its first phase only 
to a variety of service-based ‘standing workforces’ such 
as hospitality, food trade, sales assistants, aged care, 
cleaners and security officers. These industries are 
recognised as being subject to ‘insecure work’ and have 
been chosen to pilot the scheme in what is anticipated 
to affect more than 150,000 workers across the State. 

During the trial, eligible employees who are unable 
to work because they are ill or caring for someone 
may apply to the Victorian Government for payment. 

There are several limitations on eligibility, such as 
age, minimum average hours of work and evidentiary 
requirements, but during the initial pilot period, these 
will be matters for the individual employees and the 
Government (and the payment will be made directly to 
the employee). Ultimately, employers are not expected 
to need to get involved in this scheme during the trial 
period, other than to respond to requests from the 
employees of evidence of employment or to verify 
employment details when contacted by the Government. 

It is unclear at the current time what will happen once 
the pilot period is completed, but foreshadowing 
suggests that the burden of this sick leave entitlement 
may pass to employers, whether through direct 
management or funded by way of industry levies. The 
Victorian Opposition has suggested that it will scrap the 
scheme if elected later this year. 

Presently, however, the scheme should have little impact 
on day-to-day business other than anticipated increases 
in casual employees turning down shifts for reasons 
of personal illness or injury or caring responsibilities. 
Employers should be prepared to manage these 
absences to keep their operations running smoothly.
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Providing a Safe 
and Productive 
Work Environment

Employment law updates and 
cases regarding workplace culture 
and standards



Category:  
Proposed new legislation

Religious Discrimination Bill

Summary: The controversial 
Religious Discrimination Bill 
2022, if passed by the Senate 
pending the outcome of the 
2022 Federal election, could 
permit discriminatory conduct by 
religious bodies where that body 
acts “in good faith” in accordance 
with the doctrines, tenets, beliefs 
or teachings of that religion.

Details: As a matter which governed significant news 
coverage, the controversial Religious Discrimination 
Bill 2022, introduced by the Morrison Government, 
passed the House of Representatives in February 2022 
subject to an amendment proposed by Labor and the 
crossbench that removed a right for religious schools 
to discriminate based on sexual orientation, gender 
identity, marital status or pregnancy.

To become law, the Bill must also be passed by the 
Senate but has not been heard to date. The future of 
this Bill will largely be dependent on which political party 
wins the 2022 Federal election.

The Bill, if passed, would permit faith-based employers 
to discriminate against workers based on their “religious 
belief or activity” if it is connected to their position as 
an employee or prevents them performing inherent 
requirements. As an example, the Bill expressly notes 
that “it is not discriminatory for a religious primary school to 
require all of its staff and students to practice that religion, 
if such a requirement is necessary to avoid 
injury to the religious susceptibilities of people 
of that religion”.

This proposed legislation is a highly charged political 
issue that has already seen a number of MPs cross the 
floor and has the potential to substantially impact on 
workplace relations and our current discrimination laws.
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Category:  
Child employment

Prosecution for Breach of Child Employment Laws

Summary: Wage Inspectorate 
Victoria has commenced 
proceedings against a game 
design company because of its 
alleged illegal engagement of 
23 children.

Details: A Melbourne-based company that produces 
play-based learning experiences for children through 
digital games and apps is being prosecuted by Victoria’s 
wage inspectorate for allegedly engaging 23 children in 
breach of the State’s child employment laws.

Under the Child Employment Act 2003 (Vic) and Victoria’s 
Child Safe Standards, an employer must have a permit 
before they employ someone under the age of 15 years 
old. Various restrictions apply to such work, including 
constant supervision, limitations on hours of work, and 
minimum rest breaks.

With 48 alleged breaches listed against the company’s 
name, Wage Inspectorate Victoria is not claiming that the 
company has mistreated the children but rather that its 
failure to comply with child employment laws makes its 
employment of the 23 minors unlawful and gave it no 
opportunity to conduct an assessment of the children’s 
working conditions.
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About FCB Workplace Law

FCB Workplace Law is one of Australia’s leading workplace relations 
law firms. As a top-ranked firm in the Asia Pacific Legal 500, 
Chambers Asia Pacific Guide, and a Leading Employment Law Firm 
in Doyle’s Guide Legal Rankings, we’ve been making life easier for 
businesses for over 25 years.

FCB Workplace Law is a multidisciplinary law practice specialising 
in employment and workplace relations. Our team advises clients 
from major Australian industries, including manufacturing, retail, 
construction, infrastructure, facility management, health and aged 
care and professional services.

Our specialist employment lawyers can advise on the full spectrum 
of employment law issues that may arise, including workplace 
relations, industrial relations, work health and safety, C-suite and 
board-level advice, and discrimination. In addition, our litigation team 
has developed a formidable reputation for their work not only in the 
Fair Work Commission but in the various state and federal courts 
and tribunals.
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About WorkForce Software

WorkForce Software is the first global provider of workforce management solutions 
with integrated employee experience capabilities. The company’s WorkForce Suite 
adapts to each organisation’s needs—no matter how unique their pay rules, labour 
regulations and schedules—while delivering a breakthrough employee experience at 
the time and place work happens.

Enterprise-grade and future-ready, WorkForce Software is helping some of the world’s 
most innovative organisations optimise their workforce, protect against compliance 
risks and increase employee engagement to unlock new potential for resiliency 
and optimal performance. Whether your employees are deskless or office workers, 
unionised, full-time, part-time, or seasonal, WorkForce Software makes managing your 
global workforce easy, less costly and more rewarding for everyone.

Learn more about WorkForce Software at www.wfsaustralia.com
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